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William N. Hunter, WN Hunter 61 Associates, for the 
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Barbara Timmerman, Esq., and John Brosnan, Esq., Office of 
the General Counsel, 
the decision. 

GAO, participated in the preparation of 

DIGEST 

1. Decision dismissinq protest on grounds that protester's 
bid was nonresponsive is affirmed. Procurement regulations 
do not permit the correction of a material deficiency in a 
bid. 

2. Arguments that protester was misled by solicitation 
provision into submittinq information with its bid which 
resulted in the bid's rejection first raised in request for 
reconsideration will not be considered where they should 
have been raised in initial protest. 

DBCISIOLJ 

WN Hunter & Associates requests reconsideration of our 
decision WN Hunter & Associates, B-237168, Nov. 3, 1989, 
89-2 CPD l[ 424 dismissinq its protest aqainst the rejection 
of its bid undir invitation for bids (IFB) No. DAKF40-89-B- 
0157, issued by the Army for nursing services at Womack Army 
Community Hospital, Fort Bragg, North Carolina. 

We affirm our decision. 

The IFB contemplated the award of a fixed-price requirements 
contract for nursina services for a l-year period. Bidders 
were required to submit prices in terms of fixed hourly 
rates for eight line items, each of which represented a 
particular nursins specialty and contained an estimate of 
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th e  n u m b e r  o f hou rs  to  b e  o rde red . T h e  ra tes  we re  m u lti- 
p l ied  by  th e  es tim a te d  n u m b e r  o f hou rs  a n d  th e  resul t ing 
ex te n d e d  l ine ite m  to ta ls  we re  a d d e d  to  ar r ive a t a  to ta l  
b id  a m o u n t. 

H u n te r  submi tte d  with its b id  a n  add i tiona l  d o c u m e n t wh ich  
sta te d  th a t th e  A rmy  wou ld  b e  invo iced week ly  fo r  a n y  
ho l iday  a n d  over tim e  pay . T h e  agency  re jected H u n te r 's b id  
as  nonrespons ive  because  it p rov ided  fo r  th e  A rmy  to  p a y  
over tim e  wh ich  was  n o t con te m p l a te d  by  th e  IFB . In  its 
p ro tes t to  ou r  O ffice, H u n te r  asser ted th a t it shou ld  have  
b e e n  g iven  th e  o p p o r tun i ty to  reso lve  th e  a l l eged  d e fi- 
c iency.  
over tim e , 

W e  fo u n d  th a t because  o f th e  s tatement  concern ing  
it was  n o t c lear  from  H u n te r 's b id  w h a t th e  

agency 's to ta l  p a y m e n t ob l iga tio n  wou ld  b e  if it accep te d  
th e  b id . W e  conc luded  th a t th is  d e f ic iency rende red  
H u n te r 's b id  nonrespons ive  a n d  th a t c o n s e q u e n tly correct ion 
o f its b id  cou ld  n o t b e  a l l owed . 

In  its reques t fo r  recons idera tio n , H u n te r  m a intains th a t w e  
d ismissed  its p ro tes t wi thout  rev iewing  al l  o f th e  re levan t 
inform a tio n . H u n te r  asserts th a t its p ro tes t shou ld  n o t 

,have  b e e n  d ismissed  wi thout  a  " tho rough  invest igat ion"  by  
ou r  O ffice o f th e  backg round  d o c u m e n ta tio n  re la t ing to  th e  
p r o c u r e m e n t. It a lso  con tends  th a t con trary to  ou r  
s tatement  th a t a  d e f ic iency wh ich  m a k e s  a  b id  nonrespons ive  
m a y  n o t b e  cor rected a fte r  b id  o p e n i n g , Federa l  A cquis i t ion 
Regu la tio n  (FAR)  §  1 4 .4 0 4 - 2 ( e )  al lows a  b idder  to  de le te  
ob jec tionab le  cond i tions  from  its b id . 

P u r s u a n t to  ou r  B id  P ro tes t Regu la tions , w e  wil l  summar i l y  
d ismiss a  p ro tes t w h e n  it is c lear  th a t it d o e s  n o t state a  
val id  bas is  fo r  p ro tes t. 4  C .F.R. §  2 1 .3 ( m )  ( 1 9 8 9 ) . 
B e c a u s e  it was  ev iden t from  H u n te r 's submiss ion  th a t its b id  
w a s  nonrespons ive  to  th e  sol ici tat ion, w e  v i e w e d  th e  pro tes t 
as  approp r ia te  fo r  s u m m a r y  dismissal. l /  Thus , th e r e  w a s  n o  
reason  fo r  us  to  rev iew add i tiona l  d o c u m e n ta tio n . 

C o n trary to  th e  protester’s asser t ions,  F A R  S  1 4 .4 0 4 - 2 ( e )  
does  n o t pe rm i t a  b idde r  to  correct  a  m a ter ia l  d e f ic iency in  
its b id . T h a t c lause  prov ides  th a t th e  a g e n c y  m a y  r e q u e s t 
a  b idder  to  de le te  ob jec tionab le  cond i tions  from  its b id  
p rov ided  th e  cond i t ions  d o  n o t g o  to  th e  subs tance  o f th e  
b id . It fu r the r  d e fin e s  a  cond i t ion  wh ich  a ffects th e  
subs tance  o f a  b id  as  o n e  wh ich  a ffects pr ice,  q u a n tity, 
qual i ty  o r  del ivery.  A s stated in  ou r  dec is ion ,  H u n te r’s 

l/ A lth o u g h  th e  agency  submi tte d  a  repor t  in  r e s p o n s e  to  + _ !Y F  
pro tes t, it was  rece ived  a fte r  th e  dec is ion  d ismiss ing  th e  
pro tes t h a d  b e e n  p  rttp ; l red a n d  was  n o t cons ide red  in  a n y  xa:. 
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submission of the statement concerning overtime created an - 
ambiguity regarding the actual price of the services it 
offered. Since the submission affected price, it con- 
stituted a substantive condition which could not be 
corrected under FAR S 14.404-2(e). 

Hunter further argues that it submitted the additional 
information in its bid in response to a clause in the IFB 
which stated that the government may require bidders to 
submit a statement of facts concerning the bidder's 
responsibility and maintains that the solicitation should 
have been issued as a request for proposals. First, we will 
not consider an argument first raised on reconsideration 
which should have been raised in the initial protest. See 
Noslot Pest Control, Inc. --Request for Recon., B-234290.2, 
Aug. 16, 1989, 89-2 CPD 7 144. In any event, we do not see. 
how a solicitation provision warning bidders that they may 
be asked for information concerning their responsibility 
can be interpreted as soliciting a “proposal” describing the 
protester's intent to invoice the government for overtime. 
As far as Hunter's argument relative to the use of competi- 
tive negotiation instead of sealed bidding is concerned, 
even if it had been raised in the initial protest it would 
have been dismissed as untimely since it involves a 
solicitation impropriety that should have been raised prior 
to the bid opening. 4 C.F.R. S 21.2(a)(l) (1989). 

We have reviewed our decision and do not find that it was 
based on an error of fact or law and, therefore, we have no 
basis on which to disturb it. 4 C.F.R. s 21.12(a). 

The decision is affirmed. 

James F. Hinchman 
General Counsel 
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